COUNTY OF HARRIS 



STATE OF TEXAS 



§ 
§ 
§ 



RE: Skimmer box forming tool - LETTER FROM CO-INVENTOR 

My name is William O. Wolgast. I am over 18 years of age and am capable of 
making this affidavit and the statements herein are within my personal knowledge. I am 
a co-inventor of the skimmer box formation tool. After the skimmer box forming tool 
was constructed, I have used the skimmer box forming tool for each in-ground swimming 
pool I have constructed. 

When others at the worksite have seen the tool in action, they couldn't believe it 
could be done as easily as it is and they ask me where they can get one. Forming the 
skimmer box without the manual digging saves much time and energy and reduces the 
risk of injury. This tool has improved the profitability of my operation. In addition, I 
personally have saved much time and physical effort constructing numerous skimmer 
boxes with this tool. 

This tool is very significant to my operation. This invention has also improved 
the safety on the job site. Injuries on the pool construction work site can be very 
expensive. 



This statement is true and correct to the best of my knowledge. 
SIGNED June 28, 2006 



Being duly sworn before me appeared William O. Wolgast and made this statement on 




June 29th, 2006. 




(Seal) 



IN AND FOR THE STATE OF TEXAS 




\ GARY M. MAC H ETTA 

n Notary Public, State of Texas 

/„ f My Commission Expires 

Sr June 27. 2007 
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DETAILED ACTION 



Claim Rejections - 35 USC § 102 



1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1 and 4 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Navarro, US 6038795. 

Regarding claim 1 , Navarro discloses a digging attachment (10) for securement 
to a work-type vehicle that could be used for constructing a skimmer box for a 
swimming pool, comprising: 

A connecting frame (17) with extensions (top and bottom arms of 17 in Fig. 2) 
near the bottom of said connecting frame (1 7) allowing for the connection to a vehicle 
latching mechanism; 

A base (12), shaped like a box, with five sides and an open end, including: a top 
side, a bottom side, a left side, a right side (column 2 lines 30-33) and a back side (14) 
as well as two open cutouts (13); 

The said open side has edges (60) that are shaped to cut through the surface; 

The back side of said base (12) connected perpendicular to said connecting 
frame (1 7) and near the bottom so that the base is directed just above the latching 
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mechanism and along the opposite side of the extensions providing support when the 
vehicle is attached (Fig. 1 ). 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the Invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 2 and 3 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Navarro, US 6038795. 

Regarding claim 2, Navarro discloses a digging attachment for securement to a 
work-type vehicle that could be used for constructing a skimmer box for a swimming 
pool, but fails to disclose the base (12) being in dimensions for forming a standard-size 
skimmer box. 

Like Navarro, Powers discloses forming a skimmer box (134) for a swimming 
pool. Unlike Navarro, Powers discloses excavating a shelf for mounting the skimmer 
box, the shelf having a depth of 35 inches and a width of 24 inches. 

Given the suggestion in Powers, it would have been obvious to one of ordinary 
skill in the art to modify the base (10) of Navarro to be in dimensions suitable for 
accommodating a standard size skimmer box, such as 1 5 to 30 inches wide by 1 5 to 30 
inches high by 1 5 to 30 inches deep (claim 2), or 24 inches wide by 28 inches high by 
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28 inches deep (claim 3), since the base (Navarro; 10) of Navarro, having a horizontal 
bottom surface, would be ideal for skimmer box construction because of its ability to 
carve out rectangular ground portions. 

5. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Navarro, 
US 6038795, in view of Powers, US 4976088. 

Navarro discloses an attachment for securement to a work-type vehicle as 
described above regarding claims 1-3, but fails to disclose a method of using the 
attachment (10) for constructing a skimmer box during swimming pool or spa 
construction. 

Like Navarro, Powers discloses a method for constructing a skimmer box during 
swimming pool construction. Unlike Navarro, Powers discloses excavating a "work 
shelf for accommodating a skimmer box, the work shelf being at the top of an 
excavated wall surface (column 4 lines 3-1 1 ). 

Given the teaching in Powers, it would have been obvious to use the base (10) of 
Navarro to form a skimmer box, including the steps of connecting a skidsteer loader to 
the base (10), moving the attachment to the swimming pool wall, raising and aligning 
the attachment to near the top of the wall surface where the skimmer box is to be 
located, inserting fully the open end of the base of the attachment with a cutting edge 
into the wall, and raising the attachment to remove dirt and other items from the wall 
and thus forming the shape for the skimmer box, because the horizontal lower surface 
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of the base (10) of Navarro could create an even horizontal surface for a skimmer box, 
without the complicated bucket maneuvering that would be required to produce similar 
results from a typical excavator. 

Response to Arguments 

6. Applicant's arguments filed 2/6/2006 regarding claim 1 has been fully considered 
but they are not persuasive. 

Regarding the applicant's argument that the base 10 in Navarro is not an 
attachment for forming or constructing a skimmer box, the examiner contends that the 
device 10 in Navarro is of a size and shape capable of forming such a skimmer box. 
The device 10 could be easily attached to a work-type vehicle, especially a forklift type 
machine. 

While Navarro may disclose the base 10 being of different dimensions than those 
claimed by the applicant, a mere change in size does not make one invention 
patentable over another. Moreover, a skimmer box would need to be of various 
dimensions based on the swimming pool size, building constraints, etc. 

Regarding the applicant's arguments that Navarro does not show extensions 
near the bottom of the connecting frame 17 allowing for connection to a vehicle latching 
mechanism, Navarro shows connecting frame 17 having legs comprising extensions 
which extend along the length of the device 10 (see Fig. 2, near 19). These extensions 
allow for connection to a vehicle latching mechanism. 
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Regarding the applicant's arguments that the edges in Navarro will not cut 
through a digging surface, Navarro discloses the device 10 having narrow edges that 
would inherently be capable of penetrating a digging surface. 

Regarding the applicant's arguments that the connecting frame 17 is not 
connected perpendicular to the back side, the connecting frame 1 7 is generally 
perpendicular to the back side when arms near 19 lie parallel to the bottom of the 
device 10. Additionally, the base 10 is connected to the connecting frame 17 near the 
bottom of the connecting frame, the base 10 capable of being directed just above a 
latching mechanism. 

The previous rejection of claim 1 has therefore been repeated in this office 

action. 

7. Applicant's arguments with respect to claims 2 and 3 have been considered but 
are moot in view of the new ground(s) of rejection. 

8. Applicant's arguments, see, filed 2/6/2006, with respect to the rejection(s) of 
claim(s) 4 under 102(b) as anticipated by Navarro have been fully considered and are 
persuasive. Therefore, the rejection has been withdrawn. However, upon further 
consideration, a new ground(s) of rejection is made in view of 103(a) as anticipated by 
Navarro in view of Powers, US 4976088. 
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Conclusion 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Toni Newville whose telephone number is (571) 272 - 
1548. The examiner can normally be reached on Monday - Friday 8 am - 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas B. Will can be reached on (571) 272-6998. The fax phone number 
for the organization where this application or proceeding is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Toni Newville 
March 30, 2006 



JUN 8 9 2006 
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